What It Means to Be aTrustee:
A Guide for Clients

by the Rduciary Matters Subcommittee
of theACTEC Pactice Committee*

Editor’'s Note: The Dllowing is a guidedr clients
on the duties andesponsibilities of a trstee It
should be of ea beneit to clients in deciding
whether to act as a tistee and to éllows in adising
clients on vhat it means to be atistee It was pe-

pared by the Kduciary Matters Subcommittee of the

ACTEC Pactice Committee
TABLE OF CONTENTS

FOREWORD .. .. .o'oiiieiiiiiee 8 ..
GENERAL SARTEMENT ................... 8.
GENERAL DUTIES OFA TRUSTEE ... ....... 9
POWVERS OFA TRUSTEE . .. .............. 11
INVESTING TRUSTASSETS . .. ........... 11
DISTRIBUTING TRUSTASSETS. .......... 12
RECORDSAND ACCOUNTINGS ........... 13
COMPLIANCEWITH TAX LAWS ........... 13
COMPLIANCE WITH OTHER GO/ERNMENT
REGULATION ..........ccooveieenn... 14.
A TRUSTEE’'S CHOICEUSEAND
COMPENSATION OFADVISORS . .......... 14
A TRUSTEE'S COMPENSAION

AND LIABILITY ..., 15.
RESIGNATION .. ..., 16.
CHOOSINGTRUSTEES ... ............... 16
AFTERWORD . .. .. ..ot 17.
APPENDIXA—TYPES, PURPOSE®\ND
PROVISIONS OFTRUSTS ................ 18

APPENDIX B—A LIST OFTRUSTEES’

TYPICALRECORDS. ................... 19.
APPENDIX C—ABOUTACTEC ........... 20
FOREWORD

Your dtorney, as a [ellow of theAmerican Collge
of Trust and Est@ Counsel (ACTEC”), has com
mended this Guide taoy becausequ ae inteested in
what it means to be austee Perhags you ae consid
ering naming a tustee ér your family, or perhas
someone has sggsted thayou seve as a tstee
yourself.

With tha in mind a committee within the Ceol
lege has pepared this Guidedr the use of its &élows
and their dents. The tet is a consensus of sggs
tions and considetions. Reading the x& will not
equip you to be a wrstee but, instead the authos
intend to ofer you an @preciaion of wha it means
to be a tustee For those considarg acceting a
trusteeshipthe gpal is not to encoage or discouage
but rather to insue thd ary sud decision is made
with suficient informaion to undestand the basic
ramifications.

The accuracy and goplicability of issues raised
in this Guide, and the possibility tha there may be
other relevant issues not aised hee, should be
addressed § your attorney in the context of the
laws and practice in the jurisdictions whose lavs
govern particular tr usts.

For information about theAmerican Collge of
Trust and Est& Counseland its Pactice Commit
tee which authoed thisGuide please sedppend
ix C.

GENERAL STATEMENT

While thee ae mary types of tusts,and tusts ae
used to accomplish a wideanety of objectves, as
exemplified inAppendixA here, the essence of aust
is a lgally binding arangement under wich

* Copyright 2005.The American Collge of Trust and Esta
Counsel. All rights leseved Membes of the kducialy Matters
Subcommittee & Donna GBarwid, John H. Cymer, Edward M.
Condit, David J. EstesAllen D. Evans,Martin A. Hedscaher, Vir-
ginia A. McArthur, Philip F Spalding William C. Weinsheimer

and Noris P Wright. Editor’s note: Sources ¢ose to the subcom
mittee indicée tha special mention is due to Ed Condgitho car

ried the ldoring oar on this mject for several years, and to Bill

Weinsheimerwho ot the poject completed and amxss the
finishline.
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a peson,as“grantor*appoints
another peson,as tusteeto hold popety in a

fiduciary? relaionship or
a thid peson,the bendtiary.

Tha is the essential stcture, but frequenty the
arangement mg be for multiple beneitiaries, and
sometimes with mltiple trusteesand occasional
multiple grantols. The oligations of a tustee as
defined by law and ly the tust instument,which may
be thewill of someone o has diedor an greement
or other lietime documentand which spells out the
uses to wich the popety is to be aplied Appointing
someone to beustee implies a coitfence in thaper
son and anx@ectdion tha he or she will pply the
propety faithfully and accating to the gantors
objectives br the beneéf of the bendtiaries and not
for the pesonal benéf of the tiustee

The administtion of a tust is gvemed pmairily
by stde lavs, although Edeal tax lavs and otheragu-
latory provisions also a pat of the pictue. Stde trust
laws differ from stde to st&e, so the discussion in this
Guide will necessdlly be @genernl in naure. The
required amount of cotiinvolvement in the administ
tion, for example can vary widely and mg detemine
how burdensome the job ofustee can beFor a moe
detailed des@ption of the duties of auisteeyou should
consult yur atorney who specialies in tust law.

We will begin with an oerview of a tustees
duties,some of vinich may be specitd in the gvem-
ing instument and some ofhich may be &plicit or
implicit in applicable stde and &édeal lav. To perbrm
those dutiestrustees ar gven powers, and some of
those as il are speciied in the gveming instument
while othes ae explicit or implicit in gopliceble stae
or fedenl law. Following overviews of those subjects,
this Guide will ofer practical and adminisétive
points to consider iaen adressing vhat it means to be
a trustee and points to think of ilm@osing a tustee or
deciding vhether to become austee

GENERAL DUTIES OF A TRUSTEE

A trustee stands in a specialaionship of fdu-
ciary responsibility to the gntor of the st and to the
benefciaries. In carying out his or herifluciary
duties,the tustee mist be mindful of thaunique ela
tionship.The stating point is the st instument and
its specifcation of what the tustee is to do to accom

plish the puposes ér which the tust has been esta
lished For example in the case of the simplesistr
disposition,the instument might st thd the tustee
is to hold and imest the asset$p pay net income to
benefciary #1 for life and then to distiute the
remainder to bendafiary #2. Beond thd, cettain

duties ae imposed on trstees P stae lav. The

emphasis on a pacular duty ma depend on the pur
pose br which the tust was ceaed In the est of this
section ae generl desciptions of basic dagories of a
trustees typical dutiesprescibed ty the tust instu-

ment and gveming law.

Duty to Administer Trust by Its Terms. The
trustee is oligated to administer theust stictly by its
tems. The tustee mist be guided in all actsylthe
trust instument, including ary amendmentsand
unless ther is an hsence of dection or ambiguity
must be limited i the intent ppaent fom the ace of
the tust instument. Therefore it is citical tha the
trustee ead and undstand the entir trust instument.
To the atent the tustee needs guidance in imtating
the tems of the tust, he or she should seek\ack
from a qualiled atomey.

Duty of Skill and Care. The lavs of most stis
require thd a trustee administer theusst with the cae,
skill, prudence and dilignce thaa peson familiar
with the job of sering as a tustee wuld use in the
conduct of the trst's actvities to accomplish the pur
poses of the tist. Thus,even if a tustee has mver pre-
viously sewved in sub a cgacity, he or she will be held
to a high standdrof perbrmance

Duty to Give Notices. The tustee mst read the
trust povisions caefully to detemine the cicum-
stances in Wich he or she isaquired to gve notice to
beneiciaries, co-trustees and successoudiees. 6&r
example trusts typicaly require notice if a tustee
wishes to esign,delegate pavers to another trstee or
design#e a successornustee Some tusts gve benef
ciaries ights of withdewal out of nev conttibutions to
the tiust, or upon #aining a paticular age, and the
trustee mist be cagful to gve notices to the berieia-
ries of their withdawal rights in those sitdaons. In
trusts vhich authorze the tustee to name agliession
al investment adsor, there is often a@quirment tha
the benetiaries be gven witten notice of sug action.
Similarly, notice of delgation of investment functions
may be equird ty stdute in stées which have adopt
ed the Pudent Ivestor Rule

Duty to Furnish Information and to Communi-
cate. The tustee has the duty teéd the benetiaries

t The authos hare used the tem, “grantor” throughout,to
refer to the pegon ceding a tust. “Grantor” is the elevant tem
used in the US. Intemal Reverue Code The tems “settlor”
“donor” and“trustor” are synoymous with“grantor” “Settlor” is

a tem inherted from tust pactice in Gea Britain, where trusts
have been knan as“settlements.

2 “Fiduciany” is both a noun and an adje&ti signifying a
relaionship of nutual eliance anddithfulness.
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informed egarding the tust and its adminisdtion.
The tuustee should pride the benéfiaries with infor-
mation a&out the assets of theust and the trst’s
investment pedrmance and should pvide eab ben
eficiary with other inbrmation aout the tustees acts
and the adminis#tion of the tust which is relevant to
the bendtiary’s inteest. The tustee also should @r
vide ary additional information reasonhly requested
by the benétiary.

Duty to Account. The lavs of most stis equire
tha the tustee pedodically provide the curent tust
beneiciaries with a witten accounting of the assets,
liabilities, receiptsand dishirsements of theusst. The
form and fequeng of the accounting will &y from
stae to stée, and mg dgpend on the alue of the tust
and the mmber and sophistitian of the bené€iaries.
Geneanlly, the tustee is equired to povide an
accounting to edct beneitiary to whom income or
principal is equitred or authdeed in the tustees dis
cretion to be cuently distributed It may also be
appropriate to funish emainder benéfiaries with an
accounting

Duty Not to Delegate. Geneally, the tiustee has a
duty not to delgate to othes the perdrmance of an
acts the tustee caneasonhly be pected to pedrm
personaly, paticulady acts iwolving the aercise of
judgment and disetion. The tustee should dep
recods documenting the basirfary significant deci
sion. The tustee mg emplg agents,sud as #or-
neys,accountants andvestment adsors,to adise or
assist in the pesfmance of adminisétive duties.The
trustee mw not, however, blindly follow their adiice.
Although some stas specitally authoize the tustee
to delegate investment functions to a gpfessional
investment adisor, the tustee nast still maintain
supevisory responsibility The tust instument mg
authoize a tustee to delgate some or all of his or her
powers to a co-tustee

Duty of Loyalty. The twustee is oligated to
administer the trst soley in the inteests of the trst
beneiciaries. The tustee mg not engge in aly act
tha puts his or her peonal inteests in corfct with
those of ap of the tust benétiaries.

Duty to Avoid Conflict of Inter est. The tustee
has a duty not to useust popety for his or her per
sonal @in or for ary other pupose unconnected with
the tust, nor to tale pat in ary transaction in \wich
the tiustee has an inest aderse to a bendiary. In
geneal, the tustee mg not use tust assets in gn
manner thabeneits the tustee pesonally, even if
there is no loss to theust. The tustee should consult
with an dtorney regarding ary proposed tnsactions

which the tustee suspects might viddathis wole.

Note however, tha the tust instument ma authoize

the tustee to engge in a tansaction Wwich would nor

mally constitute a prhibited conlict of interest; fr

example if the trustee is a beniefary, or is relaed to a
benefciary, the tust instument mg authoize the
trustee to by designted assets éim the tust.

Duty to Segregate Trust Property. The tustee
has a stct duty not to commingle psonal funds or
other non-tust assets with the @pety of the tust.
Trust popety must be spamate & all times fom the
trustees pesonal funds. & example trust accounts
at banks and otheirfancial institutions mst be sgre-
gated from pesonal accountsand held in searate
accounts \Wwich ae designted as popety of the tust.

Duty of Impartiality. The tustee has a pnary
duty to ted the bend€iaries impatially, unless other
wise specitally provided in the tast instument. That
means thiathe tustee mist shav impattiality in balane
ing the inteests of lietime bené€iaries with those of
remainder benéfiaries, and in balancing the intests
of membes of the samelass. Br example as a parof
the duty of imparality, the tustee mg not allov one
beneiciary to use tust popety, sud as a dacdion
home to the &clusion of the other without daiging
maliket rent or obtaining the consent of the other benef
ciaries. The tustee mst also balance the ingsts of
lifetime and emainder bendfiaries when making
investment and disetionay distribution decisions.

Duty to Invest. The tustee has the duty toviest
trust assets in a mannehieh is gpropriate for the par
ticular trust. Exercise of tha duty is wha probably
comes to mind initiayy when one thinksksout wha it
means to be austee Unless otherwiseequited by the
trust instument the tiustee will gneally have a duty to
diversify investments and det@ine an @propriate
asset allodion program. Tha duty beins as soon as
the initial assets arrecevved ty the tustee The tustee
should becomeaimiliar with the specit investment
directions gven in the tust instument,and also rast
know the irnvestment diections andastictions under
goveming stae law. In those stas which have adopted
the Pudent Iivestor Rulea trustee vino is not a pfes
sional irvestor would be vell advised to delgate invest
ment functions to a pfessional imestment adisor. An
overall concet to kegp in mind is thaa tustee mist be
prudent in his or her handling ofist investments.This
requires tha the tustee detanine the ihancial needs
and isk tolemance of the beniefaries in esthlishing the
investment objectes and psgram for the tust.

Duty to Enforce and Deénd Claims. The tustee
has a duty to takreasonhble stes to enfrce daims on

¥ The tems “remainder benéfiaries” and “remaindemen”
mean those beriefaries to vhom the tust popety is to be dis

tributed pursuant to the trst instument,when the tust teminates.
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behalf of the st and to defnd the st ayainst aderse
claims. In deciding Wether to erdrce a taim, or
defend the tust ajainst a taim, the tustee should cen
sider the economiealities of the situ#n. If the costs
of enforcing or deénding a aim outweigh the potential
benett to the tust, the tustee mg be well advised to
settle or bandon thelaim. A successor trstee mg be
obliged to amine the acts of aipr trustee to deter
mine if a possile daim exists in fvor of the tust.

Duty of Confidentiality. The tustee shouldde
the afairs of the tust conidential, unless otherwise
required by law. For example the tustee should not
disdose the tans of the tust,the identity and intests
of the benetiaries or the nire of the tust assets to
aryone vho is not a bengfiary of the tust or who does
not need this idrmation to assist in the adminisation
of the tust. In adition, the tustee shouldéep conf-
dential ay peisonal inbrmaion he or she has lewd
about the bendiaries though seving as tustee

POWERS OF A TRUSTEE

On becoming a trstee one entsra elaionship
which is govemed ly rules and boundedydimits. A
trustee vio thinks of himself or heelf as conulling
the reldionship is &ir moe likely to encounter sarus
troude than a tstee viho recaynizes tha the moe
practical hamacteization is tha of a faithful patner
with the gantor and the benefaries, in fulfilling the
trust’s objectves.

Other sections of thiSuidedescibe wha must be
done or ahieved ly the tustee and to some xent
wha shall not be done This section adresses
“administrative pavers;” which geneally enadle the
trustee to pedrm his or her duties and toldeve the
assigned objeates. The gveming instuments ér
most modan trust elaionships contain lists dpow-
ers and authdties; descibing sud things as types of
pemissilde investmentsthe manner ¥ which trust
propety may be boughtheld and disposed oand
how discietionay elections and other decisions yna
be made Beyond what is in the @veming instument
lies a lage body of trust lav which the tustee mist
heed The common l of trusts has ipwn over seer-
al centures, largely originating in the English cots
and Ruliament,and subsequentiselectvely adopted
and \aried locally within couts and lgislatures
throughout Noth America. Since the mitle of the
Twentieth Centuy, “uniform acts”and‘“restaements”
have biought some unity and inmation to hamonize
diverse local ules.

With sud a ich and sometimes confusing léy
of haw a tuustee can opate, it can be eassung to
know tha lawyers with rlevant pelience ae avail-
able to help set the cose and to mvide couse cof
rections fom time to time

Although thee ae lisks in genealizaion, the oper
ating principle in most instances is adlbws: (a) if the
goveming instument deady allows an action to be
taken,it may be talen if the tustee beliges it gpropri-
ate and &ir to the benddiary, or (b) if pemitted by stae
law the action my be talen e/en if the tust instument
lacks suficient specitity, but (c) if the instament and
stae lav are silentthe tustee myg petition a local jo-
bae cout or other courhaving gpropriate verue and
jurisdiction,for instuctions as to the action to &k

INVESTING TRUSTASSETS

Stae lav govems what investments & gpropriate
for trust assetsl he tust instument can alsox@and or
reduce the limits of sta lav as to vihat are gopropriate
trust investments in a ptcular trust. The lav of trust
investments is undgoing diamdic change. The gv-
eming instument should beeviewed with tha in
mind, by an d@torney who specialies in tusts.

Historically, most tusts hae been dafted to
require thd the tustee distbute income to one berief
ciary or several beneitiaries and hold the prcipal for
the emainder benédiaries or ultimae benetiaries.
In deciding upon mestmentsthen,the tustee wes a
duty of impatiality to both sets of beniefaries. There-
fore, the job of ivesting tust assets has beenwasd as
requiing a balance bew®en income and péal gpre-
ciation. For mary yeass, stae lavs ceaed lists of lgal
investmentsdr trustees.A trustee vas potected fom
liability for investing in the listed sedties.

The lae 19505 sav the bith of an @proad to
investing often called ModerPortfolio Theoy. That
Theok's pemise is tharisk can be quaniéd and tha
risk and etum work together wer time Also, the the
ory holds thaasset allod#on, rather than mdeet tim-
ing or seclity selection,is a pimary deteminant of
portfolio performance Maximizing curent retum
might be inconsistent with maximizingvealth”
Investment pofessionals n@ typically concentate on
portfolio design to maximig “total retum,” without
regard to whether pdicular assets arheld br produc
tion of inteest or dvidends or cpital gains. The lavs
goveming tust investments hae reflected a stiggle to
accommodte those moder investment theoes.
National oganizdions of tust lavyers and lav school
teaders hare designed model wss, including “Pru-
dent Irvestor Rule”and “total retum” stautes,to
enale trustees to emploModemn Portfolio Theor,
but not all stées hae adopted thosewss.

Investment sategy must also be guidedybthe
pumposes of the p#cular tust, and the nture of the
assets held in theust. In detemnining a stategy, the
trustee nust consider thexpected duation of the
trust,the needs of the benghries and pplicable tax
consequences.

31 ACTEC Jbumal 11 (2005)



Trustees hae alvays been under a duty toveisi-
fy trust investmentshut the never lavs designed to
accommodte Moden Portfolio Theoly paticulady
emphasie the imporance of diersification.

DISTRIBUTING TRUSTASSETS

One of the fundamental duties of aidtee is to
make gpropriate distibutions to desigrtad bendtia-
ries. While tha obligation of the tustee mg seem
ohvious, it is a mater of substantial imptance and
potential lidoility to the tiustee Tha is compoundedyb
the fact tha mary trust instuments gve the tustee
broad discetion in the detenination of benetiary dis-
tributions, both as to timing and amouniThe issues
surrounding distibutions to the benifiary are relevant
not only duiing the &istence of the trst hut also athe
teminaion dae when fnal distibutions ae required

Required Distributions during the Existence of
the Trust. Assuming the langug of the tust instu-
ment is ¢ear and unambiguousgquired distibutions
to a benetiary during the aistence of the trst ae
geneally ohbvious to both the tistee and benefary,
but if the wording of the tust instument is not lear, or
is ambiguousthe tustee mg need to seek judicial
interpretaion. It is commondr a tiust to contain pr
visions equiling the distibution to a benéfiary of all
net income eared fom the tust assets.While the
required income distbution ma be dealy staed in
the tust instument,it does put considable impor
tance upon the uistee$ poper allocdon of receipts
between the income andipcipal of the tust and also
upon the selection ofppropriate investments.Anoth-
er common érm of required distibution is a spedié
dollar amount pgable on a egular basis to the benef
ciary. Tha dollar amount mgabe calcultéed in maw
different ways sud as a pearentaje of the curent
value of the tust assetss a ixed dollar amoun®©r as
a combingon of the tvo.

Discretionary Distributions during the Exis
tence of theTrust. It is also commondr the tems of
the tust instument to @ve the tustee cdain disce-
tion in making distbutions to the benifiary during
the istence of the trst. Those disationay distibu-
tions ma be coupled with otheequird distibutions
or ma/ be the sole method of making dilstitions to
the bendtiary. The povisions concaring disce-
tionaly distibutions mg vary widely among tust
instuments. Br example the tust instument my
provide the tustee with disation to mak distibu-
tions to the benéfiary without ary guidelines or with
out ary limitations upon the trstees authoity. On the
other handthe tems of the st instument m# pro-
vide the tustee with witten guidelines within Wwich to
exercise the disationay distibution pavers. One
typical goproad is to povide the tustee with authdor

ty to male distibutions to the bengfiary to provide
for the bena€iary’s “health, educdion, suppot and
maintenancg Even so,sud desciptive wording
descibing the gantors intentions egarding disce-
tionaly distributions (often calledascetainale stan
dads”) will require substantial judgmenylthe tustee
in detemining the needs of the bemgary. The
trustee mag find it necessgrto secue dda from the
beneiciary to justify the &ercise of the dis@tionay
distribution paver. The tustee mg also fnd it neces
saly or gopropriate to consider the otheesouces of
the bendtiary before making sule discetionay dis-
tributions. All of those possibilities mabe moe
specifcally provided for in the tust instument,or it
may be tha the tustee mist rely upon the tustees
own independent judgment andauaion.

Termination Distributions. The final distibution
which the tustee is equired to mak is the allocton
of assets among thepropriate recipients upon the
termination of the tust. It is not uasual br the tustee
to seek judicial authdy for sud teminaion distibu-
tions even though the trstee mg have opeated the
trust indgoendenty of cout supevision up to tha
time. Detemining the @propriate benetiaries and
their respectie distibutive shaes,and the pwers for
actual tanskr of assetsare all impotant aspects of
final distibutions.

Total Return Trusts. With the accptance of
Modem Portfolio Theol it has become ineasingy
appaent thd traditional pinciples of allocéing
receipts betwen income and prcipal ma cause
needless colitts between the wstee and the benef
ciaries. Tha confict is most ¢tealy demonstated in
the cicumstance of a benefary receving the income
for a ixed peiod of time and the jmcipal being dis
tributed to another benefary a the temination of
tha fixed perod. While the beneatiary whose integst
relaes solgy to income disibutions will seek to max
imize the alloction of receipts to the income account,
the bendtiary who is destinedwentualyy to receve
the pincipal will prefer to maximie the allocéon of
receipts to gncipal. Tha divergence of integsts can
become dfficult for the tustee to esole, because
some assets mgrovide geaer income and lessipr
cipal gprecigion while othes mg provide less
income and geaer piincipal gprecidion. As a lesult,
there is a deeloping gproad to tust distibutions
encompassed under the urlba desdption of “total
retumn trust”. Although tha subject is bgond the scope
of this Guide it does justify a simple comment.
Among the may developments under tHgotal retum
trust” approad are stautory changes allaving the
trustee to modify the allotian of receipts betwen
income and pncipal to moe piopety reflect the inter
ests of the benkifaries, rather than heing to use &
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ditional wles of allocdion. Another \ersion of“total
retum” legislation allovs for the comersion of a
mandaory payment of net income into an amity or
unitrust inteest (typicaly in the mnge of 3% to 5% of
the pevailing aggregate value of the tust assets).
There also a& other methods of digbution which are
not tied to the aditional income and prcipal alloca
tion concgt. The form and languge of those povi-
sions ae valied and sometimes compleand equir
careful thought andaliance upon qualéd legal coun
sel in their dafting and implementin.

RECORDSAND ACCOUNTINGS

Overview. To sere responsily a tustee st
keep dear tust iecods and povide accountings to ben
eficiaries. Recalls and accountings exmangement
tools tha are the basisdr critical actions of the trstee
including ceaion of a thoughtful imestment polig,
selection of asset magers, administetion of illiquid
assets sutas a losely-held lusiness oreaal estte,
strategic income and walth tanser tax planningand
of course benefciary reporting. A trustee wo is
unable to accountdr the tust estte piopety will lik e-
ly have difficulty succeeding in adml proceedingand
may even be emoved or suffer a loss of compentian
or be haiged with pesonal fhancial liability.

General Records of theTrust. Virtually all trusts
hold financial asset@nd those assets occasioritten
recods sut as bank staments,cancelled heds,
brokerage stdaements and sedty trade confmations.
Other assetlasses sutas eal estte will also hae a
routine set ofécods. Copies ofilied tax etums ae
also a standdrpat of trust recods. All trust recods
are impotant for legal and tax pyvoses and need to be
retained in an atelly fashion. Reasome recod
keeping is an inheant pat of all trustee dutiegpattic-
ulady the duty to account. Meover, trust bendtia-
ries usualy have a ight to inspect st recods, sub
ject to lagal limitations in some casesAppendix B
contains a list of typicalicods tha trustees &ep.

Records of TrusteeActions. Trustees often ar
authoized by the tust instument to mak disce-
tionary decisions. Those a@ nonecuring events and
need to be documentetkaly. For example a tust
instrument ma authoize the tustee to distbute tust
principal for eductional expenses. If the tistee ger-
cises thadiscetion and maks a pgment,the decision
should be suppted by memoandum or caiespon
dence Recods of tustee actions can be higtibrmal
(a wote of co-tustees on the sale of adiness) or
informal (the letter ¥ which a bene€iary requested a
payment which the tustee madehut some sut writ-
ten suppdris essential.

Trust Accountings. The bendtiaries of a tust
have a layal right to receve suficient information

about the tust to potect their bendéfial interests in the
trust. Tha legal prnciple is the dunddion of the
trustees$ legal duty to account to the berméries,and
provides the basisof prudent tust mangement. In
addition to requitng trustees to account to berogd-
ries, the lav offers medanisms or trustees to ha
their decisions and actionppoved thereby defning
the scope of their Il@lity. For example a tustee mg
seek to hee the tust benatiaries consent to a specif
ic transaction or to all ansactions and ustee deei
sions duing a speciéd time peiod. Trustees \Wo ae
subject to diect cout jurisdiction my be equird to
submit accountingsof formal judicial gproval. Even
absent suk requirrmenta tustee mg seek potection
and fnality by asking a courfor gproval of speciic
matters or of all tansactions dimg a paticular perod
of time. Accountings 6r prior peliods ae also essen
tial when thee is a biang of tustegto ensue thd the
successor tistee bgins his or here@sponsibilities with
full knowledge and a lkean sle.

Form of Accountings. While thee is a tend
towards unibrmity in trust accountingsthe pioper
form of a tust accounting aries depending upon
applicable local law, local practice and the speaifcir-
cumstances of theust. Most accountings should be
prepared on an aruml basis and should shanitial
assetsincome and pncipal transactions and assets on
hand & the end of thegar Obviously, the accuacy
and completeness of accountinaisd the dfciengy of
their pepartion, will depend upon the tistee main
taining accuate and odelly trust lecods. Indeedif a
trustees$ actions ar dhallenged in cout the quality and
accung of the accountings an@écods could hee a
material effect on the outcome of the case

COMPLIANCE WITH TAX LAWS

A trust is nomally a“taxpayer,” with its owvn tax
identification number and dligation to file income tax
retums with the United StasTreasuy and pobadly
with &t least one sta or other jusdiction,and to pg
taxes due inluding estiméed taves if required

The tustee mist compy with transer tax lavs
sud as the esta tax and gnestion-skipping tax and
the wles or filing of relevant etuns and pgment of
those tags.

Income Taxes. Trusts gneally are tax-pging
entities,but maty trusts do not paincome tags. It is
important for the tustee to undstand the rare of the
income taxtion of trusts,or to retain an adsor who
will provide assistance in thiggard. Stde lavs for
taxaion of trust income &1y widely from stae to stée,
and a tust mg be subject to income tax in neothan
one stée. A significant factor is thathe edenl mar
ginal tax etes on tust income eadt the highestates &
$9,750 of tust income the time thisGuideis written.
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For Fedeml income tax pyrosesthere ae thee
types of tusts (other than thoserfchaiitable puipos
es). In the case dfimple tusts,which are those
required to distibute income cuently, the recipient
beneiciaries pa the tax on Wmaever income is tax

able, which may include the alue of non-cash assets

actuall distibuted as wll as cetrain income vhich
may not hare been distbuted In the case afomple
trusts,which are those Wose tustees ha discetion
over whether income is disbuted to the ben&faries,
ary income not distbuted to the benifiaries duimg
the taxdle year of the tust will be taxed to the twst,
while income vhich is distibuted is taxhble to the ben
eficiary who has eceved it. Income ofjrantor trusts
is taxed to the gantor whether disibuted or not.Tha
third type indudes evocable trusts,but it may also

include cetain irrevocable trusts due to special tax

rules tha may cause a pspn ha&ing cetain pavers
over the tust to be waed as‘grantor” of the tust for
income tax pysoses.

Geneally, the tust pgs tax on net gaital gains
realized by the twst, even if piincipal is distibuted to
beneiciaries in the samegar, although thez ae some
exceptions to tharule.

Other Income Tax Considemtions. Assets
included in the goss esti# of a deceasedust gantor
receve an adjustment in tax basiw fredeml income
tax puposes athe gantors de#h, subject to special
rules. Tha adjusted basis is adtor tha a tustee
needs to consider in decidinghether to disibute
trust assets ding the gantors lifetime rather than
contiruing to hold them until thergntor dies.A simi-
lar anaysis would be equired when a tustee considsr
whether to etain a pwer which would cause the ihg-
sion of the tust assets in theustees estée, or to
renounce thiapower in oder to lee the tust assets
out of his or her esta

Charitable Trusts. Special povisions of the tax
laws aply to trusts esthlished entiely or patially for
chaiitable puposes. Ee&n if income is gempt fom
tax, the tustee will pobably be equired to fle tax
retums. Special assistance of quiakf tax counsel
should be obtained

COMPLIANCE WITH O THER GOVERNMENT
REGULATION

A trustee should acqeird least a gneal idea of
the impact of the sedities lavs as thg aoply to per
sons who invest other people’'mong. The gplicable
body of Fedeanl law is the IvestmeniAdvisers Act of
1940,and thee ae complementar stae stdutes in
effect in eah of the ffty states. A person undesrking
an occasional tisteeshipand not on a mfessional
basis,may have no irvolvement with those \as, but
every trustee is wll advised to seek qualdd legal

counsel or guidance as to the need égister or other
wise compy with those lavs.

It is sometimes necesgafor a tustee to compl
with the equirments of other authities, quite s@arate
from those administirg secuities lavs or tax lavs.

Coutts of pobae jurisdiction «ercise boad
authoity over mary caegories of tusts, patticulady
those povided under decedentills. All practicing
lawyers who ae familiar with pobae lav practice will
know the equirements ér sut procedues as thedl-
lowing: being gpointed tustee posting equired
bonds andif required, sureties, obtaining judicial
instructions when necessgrand submitting mper
accountings to the caithe benedtiaries, and when
ther ae caitable interests,to the stée atomey gen
eral or other lgally designted wverseer of baiities.

In all types and &as of compliance withu&s and
regulaions,and thoughout the cose of administéng
a tust, the tustee should seek quadifl legal adrice as
to peculiaities of local lav and ag aspect wich is not
thoroughly within the knevledge of the tustee

A TRUSTEE'S CHOICE, USEAND
COMPENSATION OF ADVISORS AND
SERVICE PROVIDERS

Upon undetaking a tusteeship an indidual
trustee mist povide for a \ariety of sevices to imple
ment the adminis#tion of the tust. Those serices
will be required to fulfll some or all of the dllowing
functions:

(a) arangng for sakEkeeing of tiust popety;

(b) maintaining an accare and dicient system
for processing and accountingrfthe eceipts,dis-
bursementsjnvestments and dishutions fom the
trust;

(c) accuetely reporting the accounting and other
relevant tiust information to the benéfiaries on a pér
odic basis;

(d) arangng to male distibutions and dislirse
ments fom the tust on a timef basis;

(e) engaging competent counsel todde on Igal
and compliance issuescluding compliance with the
requirrments of apcout which has juisdiction of the
trust;

(f) obtaining competentiducialy income tax
retum prepastion sewices;

(9) engaging competent adce for the contiming
investment of the trst popety; and

(h) providing adequte liability and fidelity insur
ance

Many of the Pregoing sevices ae available
through a single mwider, suc as a suitaly equipped
bank,trust compan or law firm. In other instances the
sewices will be“unbundled” meaning thadifferent
aspects will be furished ly sepamte individuals or
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organizaions. Although the tustee mg delegate
some of those functions to outsideoyiders, the
trustee is ultimeely responsike to the benédiaries for
the poper administtion of the tust. In this egard
the tiustee myg aptly be considexd to be thécaptain
of the shig. Thus,the tustee mist male sue thd ary
sewice piovider he or she emges Dr the tust is fully

cgpable of handling the assigned task and has adequa

information to do so on an owing basis.

While the tustee mg delegate cetain tust fune
tions to an outside pvider, he or she shouldkcaynize
tha some decisions oesponsibilities & pesonal to
the tustee and cannot be dgded to agone Most
importantly, the tiustee alone st detemine haw,
when and to Wwom tiust popety will be distibuted
The tust instument will frequenty descibe those
functions thathe tustee isequired to cary out“in his
or her sole andbeolute disation; suc as deciding
whether to mad a discetionay distibution of tust
propety or whether the st should be teminated
before the speciéd temination dae.

For mary yeass the lavs of most sties equired a

trustee to mak all investment decisions and did not

allow those decisions to be dg#ted to an imestment
advisor. However, “Prudent Iivestor Rule”stautes
enactedecenty in mary staes do penit the tustee to
delegate investment decisions to an inmEndent ad-
sor povided he or shexercises easonble cae in
selecting the adsor, estdlishes thathe delgation is
consistent with the tars of the tust,and monitos the
investment pedrmance on aegular basis.
Presumaly the tustee will pg outside oganiza
tions or indviduals br the sevices thg provide to the
trust, sudh as custogl accountingtax and inestment
advice. While it is gproprate, depending on the
tems of the gveming instument for trust funds to be
used to pw for these sefices, the tustee should
review the costs of administieg the tust (induding
the tustees ovn compens#on) to male sue thd the
total is easonble and does notxeeed the amount
allowable under the gveming instument or the la of
the stée where the tust has itsitusor “legal home'

A TRUSTEE'S COMPENSATION
AND LIABILITY

A trustee vhho perbrms the pescibed dutiesand
who does not xceed the prper limits upon the
trustees pavers, is entitled to ihancial compengan
for his or her seices. Comersely, a trustee vho fails
to perbrm duties popety, or who eceeds limits on
powers, may have legal liability to the tust and its ben
eficiaries.

Trustee compensian is govemed ly laws of the
stae in which the tust is administerd and alsoypthe
tems of the gveming instument. In some stes a ée

schedule is set outybstaute or cour rules. Alterna
tively a fee sbedule m# be desdbed in the gvem-
ing instument. Otherwisgtrustee compensan is
genenlly govemed ly acceted standals of eason
ableness in the jusdiction. Citeria for detemining
reasonble compensi#on may include (i) the dgree of
risk and esponsibility assumedylihe tustee (ii) the
time required of the mstee (as suppted by detailed
time recods), (iii) the value of the tust estée and its
income (iv) customay fees baiged in the commnity
by other tustees(v) whether or notxdraodinaly ser
vices were required of the tustee (vi) the noselty and
difficulty of the issues wolved and (vii) other ele-
vant factos. Genallly the tustee is entitled to dw
fees vinenerer he or she beles gproprate after the
sewvices hae beenendeed The tustee is also enti
tled to eimbursement ér out-of-poket costs thiahave
been incured Geneally trustees fees ag@ subject to
review by a local couras to easonbleness; hwever,
in some sties pror coutt gpproval is required bebre a
fee mg be paid to theiduciary. If ther is moe than
one tustee in some juisdictions tustee$ fees up to
the stéutory amount mg be paid to seeral trustees
(i.e., in some sties if a tust exceeds a céain siz, up
to three tustees can be paid thetstary amount). In
other jursdictions a easonhle fee is the total amount
pemitted to be paiddr all trustees and ost be drid-
ed betveen them asgaeed upon. €es paid to téor-
neys, accountantsinvestment margers, and the lile
may be sparte and in adition to the tustees fee;
however, to the atent tha those &es ag for sewices
nomally provided ky a tustee they may reduce the
compenston to which the tustee is entitled

If an individual tustee is a member of the banef
ciary family, paticulary if not a tained or pofession
al fiduciary, it should be madelear in the gveming
instrument vhether or not the distee is to be entitled to
compenston.

Trustee Ligbility . A trustee can become genat
ly liable for a bead of duty as tustee vinen the beach
results in a loss to theust; havever, the tiustee is not
a guaantor of the gncipal and income of thettst and
usually will not be lisble for losses thiaoccur despite
faithful perbrmance of his or her duties. &rtos
commony provide in tust instuments thaa tustee
may have some measerof exemption fom liability.
Different stées hae different povisions egarding
accounting and hether sulc an accounting st the
staute of limitaions wnning so thaafter the elevant
period of time the tustee would no longr be lidle for
an act vhich had occued in the pastThe tiustee mg
also be lible for the actions of gents sub as an
investment marger, unless ther is specit authoity
for del@ating responsibility to the gent and elying
on the gent’s adriice. For example some tust instu-
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ments and some sealavs povide thd if an invest
ment manger is selected with carand the actions of
the investment marger ae reasonhly monitored
from time to timethe tustee is not peonaly liable
for losses fom irvestments lsosen  the investment
manajer. In stdes which have enacted the Bdent
Investor Rulea tustee with advice of legal counsel,
may wish to look into possib options br delayation
of investment decisions to a quadid investment adi-
sor, and at least in theay, to be elieved of liaility if
he or she peoims the equired dgree of monitoing
of the work of the irvestment adsor.

Removal. In addition to potential lidility of a
trustee an adlitional remed may exist for eggrieved
beneiciaries. A court having jurisdiction over the tust
geneally will have paver to emore a tustee in cases
where thee has been a &ad of duty ly the tustee or
other miséasance Futher, it is sometimes mvided
in trust instuments thabenefciaries hae the paver
to remove a tustee either with or without cause

RESIGNATION

There is perhps no moe paverful measus of the
sefousness of anpgointment as trstee than theatt
tha once the ppointment is acqeed the tnstee gn
erally may not unilaerally resign or efuse to contine
acting br the tust. There ae two major &ceptions.
First, the povisions of the tust instument ma pro-
vide a methoddr resigndion and gen esthlish a po-
cedue for gppointment of a successoustee Second
the tustee my follow applicable legal procedues to
secue a cour gpproved resignaion. Those &cep-
tions, however, are not substitutesof the tustees
careful consideation of all relevant cicumstances
before acceting the tusteeship.

Resignaion by the Terms of the Trust Instru-
ment. The tust instument mg provide the tustee
with a method ofesigning as wll as a pocedue for
the gpointment of a successoustee If such lan
guage is deally contained in the tist instument,the
trustee nust follow those witten provisions. Tha
should in¢ude dtention to (a) the trst instuments
procedue for the @pointment of a successoustee
who is willing to accpt sud gopointment,(b) the
resigning tustees olbigation to fumish accountings to
the bendtiaries,and (c) the deliery of the tust assets
to the successonustee

Resigndion by Judicial Procedures.If the trust
was ceaed under aill, or if it is alread/ subject to
curent superision of a cour, the wle is quite com
mon tha the tiustee st petition the cotirhaving
jurisdiction for pemission to esign,regardless of the
provisions contained in theill. Lik ewisg if an inter
Vivos tiust instument does not pvide a ¢ear and spe
cific procedue for resignaion, the tustee wuld hare

to petition the courhaving gopropriate equity juisdic-
tion over the tust for pemission to esign. The cout
may accet the esignaion of the petitioning tistee
and gpoint a successorusteg but the courr does not
necessaly have to do so.The pimary concens of the
coutt will be tha the tust assets be @seved and tha
the tustees resignaion is in the best intests of the
trust’s bendtiaries. The cout will insist upon (a) the
availability of a suitdle successor tistee vino is will-
ing to accet sud gopointment,(b) the esigning
trustee$ ohbigation to fumish accountings to the bene
ficiaries,and (c) the deliery of the tust assets to the
successor tistee

CHOOSING TRUSTEES

At least one wistee mist be named ken a tust is
estdlished Tha may be a qualied indvidual or an
institution haing trust pavers under pplicable law.
Successa also mg be namedin case the initial or
prior trustee esigns or otherwise ceases toveer
Sometimes atist instument will desdbe a pocedue
by which successor tistees & to be selected

The duties andesponsibilities of a tistee ag var-
ied. Some consider it ditult for one indvidual to
cary out all of the duties andesponsibilities of a
trustee; hwever, an indvidual trustee mg, in most
casesengge the serices of adisors to assist the
trustee The other option is to name a porate
trustee intending th&a the coporate trustee vould
undetake all of the duties andesponsibilities of a
trustee itselfwithout delgating them. (Refrences to
a“person”in the bllowing text will include coporate
as vell as indvidual trustees.)

Wha are the pimary consideations in deciding
whom to select to beustee?

Responsibility and Reliaility. The tustee
selected should be a gen who can beelied upon to
cary out his or her duties in a tinyehnd esponsike
manner If there is ay question vaether thawill be
difficult for tha peson to accomplistthen perhps a
co-trustee with cgpabilities tha complement those of
the other tnstee should be consided

Experience and Expetise. A candidae for
trusteeship should ke had gperience as trstee or &
least analgous &pelience Is thee paticular exper
tise tha the candidie would biing to the taskgiven
the type of assets iy to be administead and the
problems to bedced?Whéa are the opinions of other
who hae dealt with the canditiin relevant cicum
stances?

Conflicts. Does the candida occuy a position
tha might cieae conficts of inteest,real or ima-
ined? or instanceis the peson a &mily member ao
has poblems dealing with otheafmily membes who
will be beneiciaries? |s the pson a co-aner or lusk
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ness paner in a lisiness or entity thavill have to be
administeed ly tha person as tustee?\Would select
ing a diferent peson be mag desiable in those cases?

Availability and Communication. Geayraphic
proximity to the bene€iaries is usuajl desigble, but
the tedinology now available reduces the impact of
this factor Neverthelessa key consideation in select
ing a tustee is the liklihood tha the tustee will be
available to the benédiaries of the tust and will be a
good comnanicaor. A lack of communicaion skills
or a eluctance of the tistee to bewailable to the ben
eficiaries mg cause prhlems wer the ass.

Term of the Trust. How long a tust is anticipted
to last m& impact the hoice of tustee A person who
is aging rapidly, has health mblems, or is too lusy
would ¢geneally not be a god candidee for a long-
tem trusteeship. Also, for longer dusetion trusts,a
succession of tistees should begrided A cormporate
trustee can usugllbe counted on to bevailable for
the duetion of a lon@r tem trust.

Fees. It is genenlly undestood tha comporate
trustees kage fees based on a pentaye of the tust’s
income or pincipal, or both. In smaller trsts thacan
be «pensve (especiajl where mininum fees ae
used). Bmily membes often sere without £es,or
with relatively minor fees but they usualy need to hie
and compenga irnvestment adsors, accountants or
attorneys to assist them in aging out their duties.
Geneally, those &es can be getiated and mg be
payable out of tust assets if the ust instument or
local lawvs pemit.

Summary. The \arous consideations aove
must be veighed in detenining who would be best
suited to act asustee Ther is not avays a g@od or
clear ansver. Because the initial selection ynaot
work out, it is advisable to kuild into the tust ayree
ment a pocess ér the tustee toesign or ér the adult
benefciaries (or some desigted thid paty) to
remove the tustee andin either eent,to gopoint a
successor trstee Trusts ae not stic. The types of
assets being adminisest as well as other needs of the
beneiciaries, are t to chang signifcantly over the
yeas. In selecting atistee one should anticigathe
changng naure of the tust's assets and thénandng
composition of the up of bend€iaries as ell.

In the eent of esigndion or emoval or a tustees
deah a successorustee mst be ppointed Often the

cessor In the @ent of the deth of an indvidual
trustee the @sponsibility br those actions auld fall
upon the pesonal epresentéive of his or her esta If
there is a successorustee apointed ly the tust
instrument,geneanlly a financial institution or title
compary will recaynize the afidavit of dedah of the
former tiustee signedybthe successorustee tgether
with a copy of the tust instument as stiicient to pass
title. Alternatively, if the Cout has @apointed a suc
cessor tustee the cetificate of gpointment ly the
Coutt will be suficient to enale the nev trustee to
obtain title to the asset3.he successorusteelike an
initial trustee has the duty to see thall the assets ar
collected

As the bregoing discussion impliest is often
desirble to arang for two or moe trustees to sge
concurently, rather than to hae one serng alone
Especialy if the potential sole trstee is to be an indi
vidual, rather than a cqorate trustee there can be
tremendous a@ntajes in haing co-tustees to shar
the required eercises of judgmentas well as to
assue continity if one of them becomes unla to
perform. In fact, even with a coporate trustee it is
often desiable to gpoint an indridual co-tustee to
senve concurently to provide a pesonal toub and
oversight.

AFTERWORD

To summaize, a trusteeship equires mag disck
plines,sud as: painstaking #iention to detaildogged
emphasis on the s of the tust’s assetsa prudent and
appropriate efort to maintain and enhance thevédist
ment \alue of the tust assetsswareness and mage
ment of contiming ¢/cles of deadlinesand adequa
maintenance of comumicaions with bene€iaries.

The authas remind you thd this Guidecompiises
a consensus of sggstions and considaons, and
tha no witten words, set devn & one time can fully
descibe all of the contingncies vhich may occur in
the futue to test the trstee andultimately, the peson
or pesons wo gpointed the tistee Given those lim
itations, the oserriding quality of a tustee should be
sound judgmentand the hility to exercise tha judg
ment firly in the nyriad of citumstances hich may
alnise as long as theutst contimies.

As noted in the FOREWORD, the accuracy and
applicability of issues raised in this Guide, and the

trust instument will name a successor and the succes possibility that there may be other relevant issues

sor can either acpethe @pointment or not. If theof-
mer tustee is still alie, the former tustee has the duty
to transkr all assets and girent recods to the suc

not raised hee, should be adiressed ly your attor -
ney in the context of the laws and practice in the
jur isdictions whose lavs govern the particular tr ust.
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APPENDIX A
TYPES, PURPOSESAND PROVISIONS OF TRUSTS

Trusts in our ex almost aliays ae estalished ly
the tems of a witten instument,which may be the
Will previously executed dung the lifetime of a per
son who has diedor it may be aninter vivos instru-
ment &ecuted lp a living peson and wich is efec
tive immedigely.

Trusts ae creaed for a \ariety of puposes,but
there ae a Bw typical tusts tha are the ones used
most often in esta planning Undestanding the type
and pupose of the trst is ley to undestanding the
duties of the wstee In common usge the gveming
instument my be loose} refered to as thétrust”,
but stictly speaking thétrust”is the lgjal entity ced-
ed under the instment @veming it.

Inter Vivos Trusts (Induding “Li ving” Trusts).
Inter vivostrusts ae trusts ceaed duing the lifetime
of the gantor Inter vivostrusts ae either evocable or
irrevocable by the gantor Inter vivos tust insto-
ments ae¢ most typicalf called “agreements”or
“indentures”, or sometimes“declarations” if the
grantor is the wstee Inter vivos trusts vhich arwe
revocable ale commony refered to as'living trusts”
and ae often ceaed to hold assets in thepectdion
tha they should not be subject to theobite cout
process 6llowing the deth of the gantor Living
trusts commoryl contirue after the didality or dedh
of the gantor and the tist instument spells out the
subsequent ters of the onging trust. One common
type of irevocable inter vivostrusts is insuance tusts
that are designed to hold Ef insuance so thathe
insurance poceeds @ not induded in the taxale
estde of the gantor Other types of ievocale trusts
are designed to hold Etime dfts, as,for example
where the benégiaries ae minor dildren or ae other
wise incgacitaed and unle responsily to mange
the donged assets.

Testamentaly Trusts. Testamentar trusts ae
creded under the will of someonehw has died and
thus come into being onkt the deth of tha person.

Common Subtrusts. Either in aWill or in an
inter vivos trust a marned peson might ceae sub
trusts th&a would come into déct upon the del of
whichever spouse diesrét, and then contine for the
lif etime of the swiving spouse Examples wuld be a

“marital deduction tust” intended to qualify dr the
estde tax maital deduction and &redit shelter wst”
or similar entity designed to hold assets qualifyioig f
the gantors exemption fom estée tax. Sub trusts
often also povide family subtusts or sparte shaes
for children or other ultimi benetiaries.

Generation-Skipping or “Dynasty” Trusts.
Trusts tha are intended to tak advantage of the
exemptions fom the &deal genestion-skipping
transkr tax,benetiting distant or miltiple genegtions
of a peson’s descendantaye sometime calledemper-
tion-skipping or‘dynasty”trusts.

Charitable Split-Interest Trusts. Another com
mon type of tast would benet one or moe individu-
als and one or merdaiities, often called &chaiitable
split-interest tust”. The fedenl tax lav imposes sict
restictions on the types ofhaiitable split-inteest
trusts tha qualify for the taitable income tax and
estde tax deductions A common type of leaiitable
split-interest tust is a baitable remainder unitnst
tha beneits a family member or membsifor life or a
peiiod of years, after which the tust estee is to pass to
one or moe daities.

Changing the Terms of aTrust Instrument. Gen
erally a trust instument povides eplicitly whether it is
“revocable” or “irrevocable”. If a trust instument is
revocable, it may be dangd by the gantor or someone
else by following the pocedues esthlished under the
trust instument. If a tast instument is irevocale, it
cannot be modiéd unless a cotihaving jurisdiction
over the tust oders a modiication, following wha is
essentialf a tial involving all pesons integsted in the
trust. Under céain cirumstances the Cdauwill allow
a modifcation of the tems of the tast and/or its teni-
naion if all the bend€iaries, including representtives
sudh as guatiansad litemfor unbon beneiciaries,
consent to thel@mng or teminaion. For example a
Will may have ceded a tust tha was of suficient siz
to be pacticale when the will vas witten, but with the
passge of time it m& become so small as to be uneco
nomical to administer and the Coumight oder the
distiibution of the tust assets to shof the benagia-
ries asthe Cout detemines would most tosely honor
the intent of the decedent.
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APPENDIX B
A LIST OF TRUSTEES’TYPICAL RECORDS

Legal Records

Goveming instument(s) (intuding disdaimers or
documentseercising a paver of gopointment)

Written evidence of theasigndions and ppointments
of trustees preferably the signed esigndions and
appointments themsedg.

Cout filings with respect to the @ist €.g., accounts,
petitions br adjudicgion, schedules of distbution,
petitions br gopointment or esignaion of trustee
with all @tendant ppes)

Cout judgments and deees with espect to the tist
and its tustees

Out-of-cout agreementsagarding administation/dis
tribution/temination of the toust

Agreements with espect to uistee compensan
(including fee sbedulesformal waivers, etc)

Tax receipts with espect to the st fund
Legal opinions funished ly counsel to the tistees

Recod of discetionay actions takn,and the basisf
same

Recod of investment decisions madend the basiof
same

Recod of adjustments beten pincipal and income
(if pemitted ty local law) and basisdr same

Recod of selection/bang of adisors (legal, invest
ment,or tax) and basif same

Financial Records

Tax retums (incomegift, estde, real estte, employment,
etc)

Asset and &nsaction staments

Deed cettificate, etc of ary non-inancial assetwned
by the tust

Tax basis of wist assets
Appraisals of tust assets

Accountings

Operational Records

All correspondence sent ceaeved by the tustee in
his or her ole as tustee

Current family tree br beneiciaries

For ead beneitiary: name tax identifcation number
address,telephone mmbes and email adtesses; da
of birth, adoption,mariage, divorce, and deth; and
circumstancesf any, of incgpacity

For eat trustee:name address,telephone mmbes
and email adresses
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APPENDIX C
ABOUT ACTEC

TheAmerican Collge of Trust and Esta Counsel
(ACTEC) is a pofessional assodi@n comprsing
approximately 2,700 lavyers from throughout the
United Stées. Fllows of the Collge ae nominsed
by other Fellows in their gographic aea and ar elect
ed by the membeship d large. Fellows ake selected on
the basis of mfessional eputaion and aility in the
fields of tusts and estas and on the basis ofunag
made substantial comtutions to theseidlds though
lectuiing, writing and teaking.

Among the puposes oACTEC ae impioving and
reforming trust lavs, maintaining an assodian of
lawyers skilled and xpeilienced in the mpartion of

wills and twusts, and binging together qualifed
lawyers whose tarmacter and hility will contribute to
these pyposes.

Within ACTEC thee ae various naional working
committees of Ellows, among vhich is the Pactice
Committee whose membear concentite on hav trust
and estte lavyers can incease the &tiengy of their
practiceshow they should deal with @ctical and ethical
problems and he they can e&pand the scopes of their
practices. Membaerof tha Committee seting duing
2004 andecent pior yeas hare prepared thisGuide

Information eout ACTEC mg be und 4
www.actecorg.
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